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OPINION

Background

Catherine Dean Jackson filed adivorce Complaint in 1995 against her husband, Bruce
Lane Jackson. Thereafter, the parties filed a Stipulation of Mutual Divorce in which the parties
agreed both were entitled to a divorce and agreed that Plaintiff should have custody of their minor
child. The Tria Court entered an Order granting the parties' divorce and awarding austody to
Plaintiff. The Trial Court, inthis Order, referred the remaining issues, including division of the
parties’ assets and liabilities, the valuation of Defendant’ s business alimony, and child support to
a Special Master.

Thereafter, a Special Master’s Report (“1995 Report”) addressing all of the issues
assigned to the Special Master by the Trial Court wasfiled. The 1995 Report stated that an eight-
hour hearing was hdd in October 1995, but no transaript of the hearing was attached to the report,
asisrequired by Tenn. R. Civ. P. 53.04(1). The 1995 Report reviewed the parties’ respective
educational backgrounds, present and past employment, and current earnings. The Special Master
found that Plaintiff earned $19,000 gross annual income as a dental assistant and that Defendant
earned approximately $16,190 gross monthly income and $10,500 net monthly income as a self-
employed insurance broker.! The Special Master also found in his report that the parties owed
approximately $40,000 in federal tax liability for 1994, and recommended, that Defendant pay the
entire amount of 1994 tax liability. The Special Master also recommended in his 1995 Report that
rehabilitative alimony of $2,000 per month be awarded to Plaintiff which would be modified by the
Trial Court in afuture hearing once the parties home was sold and the equity divided between the
parties.

Defendant filed a Motion to Confirm the 1995 Report without any objections.
Plaintiff filed Objectionsto Special Master’ sReport. The Trial Court entered an Order confirming
the 1995 Report. The Order does not state that the Trial Court had access to the transcript of the
hearing in its review of the Specid Master’s Report.

In June 1997, Defendant filed a motion, raising a number of issues for the Trid
Court’s consideration, including a request for termination of Plaintiff’s award of rehabilitative
adimony. The Trial Court referred thisissue, along with theissues of child support and the amount
Plaintiff should reimburse Defendant for thejoint tax liability previously paid by Defendant, to the
Special Master.

In February 1998, the Specia Master filed a report (1998 Report”) in which he
addressed theissuesreferred to him by the Trial Court, agai n without attaching a transcript from the
hearing. The Special Maste stated in his report that, due to the fault of both parties, he did not
consider the issue of fault in the determination of alimony. The 1998 Report stated that Plaintiff’s

For simplicity’s sake, we use round numbers in this opinion.
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income from her job asadental assistant had increased from $19,000 to approximately $22,000 to
$24,000 per year. The Special Maste found that Defendant’s gross monthly income had not
changed from thetime of the 1995 Report as Defendant still was earning $11,000 per month but that
Defendant had shown that he could, at times, earn upto $16,000 per month. The 1998 Report stated
that in light of the duration of the parties’ marriage, Plaintiff’ s relative economic disadvantage, the
parties standard of living during their marriage and Plaintiff’ s then-depression, the Special Master
recommended Plaintiff receive $1,000 per monthin “rehabilitativealimony for life.” Plaintiff filed
aMation to Confirm Special Master’ sReport. In response, Defendant objected to anumber of the
Specia Master’ srecommendations and factual findings, including the award of aimony to Plaintiff
and the Special Master’ s failure to prorate the tax ligbility between the parties.

In March 1999, the Trial Court entered an Order adopting the 1998 Report, with the
exception of the Special Master’srecommendation that Plaintiff receive rehabilitative alimony for
life. The Trial Court modified the alimony award to “ permanent alimony for life until the death or
remarriage of [P]laintiff” but approved the amount of the alimony award of $1,000 per month.
Further, the Trial Court, inits 1999 Order, referred the issue of the allocation of the 1995 and 1996
tax liability to the Special Master.

The Special Master filed a third report in November 1999 (* 1999 Report”), agan
without attaching atranscript of the hearing, in which he addressed theallocation of the 1994, 1995
and 1996 tax li ability.? In his1999 Report, the Specia Master confirmed his previousfinding from
his 1995 Report that Defendant pay the entire 1994 joint tax liability and found that Defendant
should pay his tax liability from 1995 and 1996. Thereafter, Plaintiff filed a Motion to Confirm
Specia Master’s Report. Defendant objected to the 1999 Report. The Trial Court held a hearing
regarding the 1994 and 1995 tax liability issue a which the parties provided testimony.

The Tria Court confirmed the 1999 Report in a Final Order which disposed of all
pending issues, again goparently without having the opportunity to review a copy of the transcript
from the Special Master’s hearing. Thereafter, Defendant filed a Notice of Appeal, a Designation
of the Record, and along with transcripts from the Trial Court’s hearings, apartial transcript from
the 1995 Special Master hearing and the full transcripts from the 1998 and 1999 hearings with the
Special Master. Thepartial transcript fromthe 1995 Special Master hearingincluded only Plaintiff’s
testimony. Defendant aso filed exhibits from the Tria Court’s and the Special M aster’ s hearings
without designating the particular hearing for each exhibit. This apparently was the first time that
any of the transcripts and exhibitsfrom the Special Master hearings were made a part of therecord.
In her responsive pleading, citing Tenn. R. App. P. 24, Plaintiff objected, contending that the entire
transcript from the 1995 hearing should be made a part of the record on appeal .

Thereafter, the Trial Court entered an Order holding that no further transcriptsneeded
to befiled. The Tria Court held that the parties had filed all transcripts known to exist from the

2 The Special Master, in histhird and final report, againaddressed the 1994 tax liability issue although the Trial
Court did not specifically refer this particular issue to the Special Master in its 1999 Order.
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Special Master hearings and that a transcript of Defendant’ s testimony from the 1995 hearing “no
longer exists and cannot now betranscribed.” The Trial Court further held that the transcripts filed
“are, under these circumstances, themost fair, accurate and compl ete account of what hastranspired
... NoTenn. R. App. P. 24(c) Statement of the Evidence wasfiled for the missing portion of the
1995 transcript. Thismatter then cameto this Court on Defendant’ sappeal. Wevacate, in part, and
remand.

Discussion

On appeal, and although not exactly stated as such, Defendant argues: 1) the Tridl
Court erred in ordering Defendant to pay all of the parties’ 1994 tax liability; and 2) the Trial Court
erred in modifying the Special Maste’s award of “rehabilitative alimony for life” to an award of
alimony in futuro since, Defendant argues, an award of alimony is not warranted.

Plaintiff raises no additional issues on appeal but contends the Special Master’s
findings and conclusions as adopted by the Trial Court are conclusive on appeal when supported by
material evidence. See Manisv. Manis, 49 SW.3d 295, 301, 2001 WL 60616 (Tenn. Ct. App. Jan.
25, 2001). Plaintiff also argues that since only a partial transcript from the 1995 Special Master
hearing was filed by Defendant, Defendant has waived al issues requiring a reference to the
transcript. Moreover, and maost importantly, Plaintiff states “[t]he transcript of evidence was not
considered by the trial judge in any of the hearings which resulted in acceptance of the Special
Master’sreport.” We find thisfind point to be dispositive of this appeal.

Tenn. R. Civ. P. 53 provides that atrial court may appoint a special master, and in
its order of reference, set the issuesto be addressed by the special master at a proceeding where the
specia master may hear counsel’ s alguments and witness testimony and review exhibits Tenn. R.
Civ. P.53.01-.03. Rule53.04 addressesthe special master’ sreport which isto be prepared after the
proceeding, in pertinent part, as follows:

The master shall prepare a report upon the matters submitted by the
order of reference and, if required to make findings of fact and
conclusions of law, the master shall set them forth inthereport. The
master shall file the report with the clerk of the court and, unless
otherwise directed by the order of reference, shall file with it a
transcript of the proceedings and of the evidence and the original
exhibits. . . .

Tenn. R. Civ. P. 53.04(1) (emphasis added).

Therecord on apped showsthat the Trid Court referred mattersto the Special Master
on three occasions. The Trial Court’s three orders of reference did not exempt the Special Master
from the mandate of Rule 53.04(1) that a copy of the transcript of the proceedings and of the
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evidence and the exhibits shall be filed with the Special Master’s report. The Special Master,
however, failed to file transcripts and exhibits with any of hisreports. The record on appeal shows
that it was only after Defendant filed his Notice of Appeal that Defendant filed the transcripts and
numerous exhibits from the Special Master hearings.

Our Supreme Court found that Tenn. R. Civ. P. 53.04(1) clearly places the
responsibility of filing the transcript on the special master, holding:

[W]earecompelled to concludethat becausethe master doeshavethe
responsibility of filing a transcript unless specifically directed
otherwise by the order of reference under the current Rule 53.04(1),
the master in this case erred by failing to file atranscript. . . .

In re Estate of Tipps, 907 S.W.2d 400, 403 (Tenn. 1995).

Inthismatter, we hold that it waserror for the Special Master tofail to filetranscripts
of the proceedings and evidence with his reports. Our inquiry, however, does not end here. A
special master’ sfailureto comply with Rule 53.04(1) isnot always reversible error. Inre Estate of
Tipps, 907 SW.2d at 403. “‘[F]indings of fact by the master concurred in by the [Trial Court] are
conclusiveon appeal if supported by anymaterial evidence.. .[,]’” and themaster’ sfailureto comply
withTenn. R. Civ. P. 53.04(1) isharmlesserror if thereismaterial evidence in the record to support
the master’ sreport. 1d. (quoting Glenn v. Gresham, 602 S.W.2d 256, 258 (Tenn. Ct. App. 1980)).

Therecord on apped shows that, when the Trial Court adopted the Special Master’s
reports, it did not have, for its review, the proof submitted by the parties to the Special Master.
Instead, the Trial Court had before it only the Special Master’s reports, a few previously-filed
documents,includingtheparties’ Affidavitsof Incomeand Expensesandtheir Assetsand Liabilities
Statements® By contrast, thetranscriptsandpartial transcript fromthethree Special Master hearings
contain witness testimony regarding the issues on appeal, alimony and tax liability.

ThisCourt explained the purpose of therequirement of Tenn. R. Civ. P. 53.04(1) that
the special maste file the transcript and exhibits with his report as follows:

Once objections were timely filed to the Master’s report, it was
incumbent upon the Trial Judge to review the evidence and any
exhibits and if he disagreed with the findings of the Master, make
independent findings. The Judge could not do this in this case

3 The technical record on appeal only contains these documents for both parties for 1995, and only contains
Plaintiff’s Affidavit of Income and Expensesfor 1997. It should also be noted that after the third Special Master hearing,
the Trial Court held a hearing regarding Defendant’ sobjections to the1999 Report. A fter this hearing, the Trial Court
allowed Plaintiff tofile supplemental exhibits,including tax returnsand portions of thetranscript from the second Special
Master hearing.
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because he did not have the evidence heard by the Master before him
when he confirmed the Master’ s report.

Fillers v. Cash, No. 03A01-9705-CV/-00186, 1997 WL 694948, at * 2 (Tenn. Ct. App. Oct. 31,
1997).

Likewise, in this case, the Trial Court did not have the evidence considered by the
Specia Master when it reviewed and adopted the Special Master’ sreports. Seeid. Accordingly, the
Trial Court had no valid way to decide if it disagreed with the Special Master’s conclusions and
whether it needed to make independent findings. Seeid. Inlight of the comparatively scant amount
of evidence availableto the Trial Court when it reviewed and adopted the Special Master’ sreports,
andto usintherecord on appeal, we holdthereisalack of material evidenceintherecord to support
the Special Master'sreports.” See InreEstate of Tipps, 907 SW.2d at 403. Therefore, considering
the facts and circumstances presented by the record on appeal, it was reversibleerror for the Special
Master to fail to file the transcripts and exhibits with each of hisreports. Seeid.; Tenn. R. Civ. P.
53.04(1).

Conclusion

The portion of the Tria Court’s judgment pertaining to alimony and the 1994 tax
liabilityisvacated. Theremainder of thejudgment isaffirmed. Thismatter isremanded tothe Trial
Court for further proceedings consi stent with thi sOpinionto resol vetheremainingissuesof alimony
and the 1994 tax liability, and for collection of costsbelow. Costsof thisappeal areassessed equally
against the parties, the Appellant, Bruce Lane Jackson, and his surety, and the Appellee, Catherine
Dean Jackson.

D. MICHAEL SWINEY, JUDGE

4 We acknowledg e that upon D efendant’ s objection to the Special Master’sfinal report, the 1999 Report, the
Trial Court itself heard testimony from the parties regarding the 1994, 1995 and 1996 tax liability issue. The record on
appeal, neverthel ess, shows that with respectto the 1994 tax liability, the Special Master decided that Defend ant should
be assigned the tax liability in his first report which wasadopted by the Trial Court The transcript from the first Special
Master hearing contains testimony from the parties regarding theissue of their 1994 tax liability, but the Trial Court did
not have access to this transcript at any time this issue was raised.
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